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Norah Naki rii'o NaTwnncu v. Hotel Intema tional Itl 

High Court ln le isd.) : lHovenbor 13th, 1987 

Civil Suit o, 701 of 1987) 

civil Pmceureall t cOntontS-WhorO idavit in reply ontains 
ttore of law, arunen 2tive and irrolovant to mtters to se renL1GL O 

h affidavi noCO1Jpe ti nt OpPres1VC and n abusC 0f Court pro cCSs 
Su 

d to oe Sses OUt 12 cOSts 

Civil PmcCTe_1 sl S: 2d action Lica tion for resto ra tion-3D2L1 CEn 

to sDSu C Cuso sufficicnt cause icans a plicant had honcst 

intentloN_9 attd hearlend did his best to do s0-and Wes dKen 
in appLyKSCmess o1 COunsel const u tes uSU CRuse 

Civil Procedure UIÍNÍCtg-alica üion to consti tute matOES 

18Se sho 2Ca and detemined on morit for resjudca ta toD02L 
atter ouht te 22vC cen fcard and de ter he norC RO 
resjudication docs net DDLy. 

Eyidgnoc action Y Counsel 0Cs nott ne 2ossarily iake 1n wlGSS. 
esCsCeunsol-Swearing aifidavlt n sup2OrE O1 

Tis was an aLicatlon to roinstnto tho plaintif/aplicont' s 

appilca tion tor arrest nd detention in oivil PrLson of tho defendant 

respondent's 
ircctor 1or d1s0"eyin t.e Court's teporary njU:iC ion 

of 1/th Juy 1967. The Vpllca tlon 13 hV ndor r. , 

and 0, 45 r.1 of the Civil 'ce iuro nlcs ( S.L. 65 - 3) and Was 

S4po rted by affidhvits f Ceunscl for hne applicant and that of the 

applicant's son. 

The background of this applica tion a That a tepormry njnc tion 

w26 Sran ted to tnc apilcant on tiC 1/Th 11y 1 T against tho res]ondent 

which it was allogod was dis0hcyed y the respondent then on septCaber 

15th 1987 thozapLicant brount an 27licati1on to have the dafendant/ 

respondent deteLned in Civll prL SOn Ior o aS0 Deuzcn ce, T1s 

aplication was however, doIccDIva a W.S a1Snl ssed as Lncom]e ten t. 

Afse cond appl icn6ion was Later ormuht uT Was dlSI11 ssed 28 Counsol 10r 

he app11cant ai not ap car on thc carin; da te, 10n this 1migsal 

the applicant 5ougit the prescnt al1cation to set aside tht disaissal 

and to roinsta tC the oDLi catlon. 
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The Counds of th a,1ication 701 tht CounsCl tor tne aplicont 

ws roven ted fmu at.onin: the he rin by 31CknesB, tt nessngo 
Bent by his son thrwu"h liis chanbors eTÍved lm Cnurt too atoi, Îurthor 
that tho applicant's to locto t'i riht Court too Lato L tho Zafte 

apllcation hed becn di i ssed. o ar ned ho WCVer, hi tricro Wgs 

su1lclent caus0 for hi failuro te nttund. u Im in; w uno roSpondont' 
affidavit in oly to te applicrnt's Cetuisol aIued t UL8 aifidavit 
1ct no t disalos0 any 1a , it wes eructicntati vo, 1rrOLOYat and 

us and shild bC ismisCd /1tih costs. n repiy coun sel for 

Ondont Prayed th.t the Court should strlke out the alfidavit 
I Coun scl for the ap 1iant on the gond that, as vnd alildav1t and i ts 

Oon ten ts Was ovidonco in the application, y 7resan vin he sa.ie that 

Counsol was giving evidence and further thht the 1lrst d1sinl8 scd application 

C B SOUght to sct aside acort as rosjual ca ta aVLng bon locidod on 

norit 

1 Fbr cajuicnta to anly tho atter ougnt avo Duen heard 

ahc de teimincd. herc tho i1cr ts or the natter was not hoa 

an detor uned the tectTLne or tOBJudl ca ta does not apply. 
HelatinE this 1aw" the facts f this apl1c2 vlon when the iirstt applicn tion 

Cne to court. 1t was iot dC¢lded 1inally, it ws nerely 

disni ss0d. The doctrine 1 resJualca ta which Counsel for the 
respond:1t stongly arued Cld not ap1y t) this pplication. 

D 

2 All tket Counsel for tlhe epn1 cant deponed to in the aplication 

Was that he was s1ck, tn2t ne 8ent nlg Son to infom people 

in his chonbers C1 P n0 170 0 atena Court. Thoro was 

nothing to 1ake conseL1r the ap.11cait by deponíng to the 

faC ts as he t1d 0o21n a 72 tne ss n the appiication. 

Ls ro;ards the res2ondcnt'3 alLavit n reply 1t wes very 

irrolevnt to say tho l0ast. o unsol tor the applicant 

depoicd T rcas ns 7y C 11d ho T attend court but 

the reply touched c 1atters ot law, Iaet tat weTC cOmple tely 
irrelevalt to The icr,tlon. The a1iidavilt Wa.s 

unnecessarily ni re:siv:y Lon; and n sono cacs 7as 

inslt to the pur osci0r W1LCn lv W1s su,po sCd tc sorve. 

AL thou h there 1s nc rlLC 0i COurt specl11cally Civing 

power to the court th ialke altidavi ts off the file for 

pol ixi ty , the court ind inhe rent power to do s0 in order 
to yreve: t its recor Io ein: the ins trunent of oppress10n 

The affidavit would e roove'l Iroin the Court's racor 

4, In Cunsiderin; whe thor thicro Was suiiicient causc why Counsel 

for tho appl icant did not appcar in Court on the tiate the 

applica tion was ilsni33ed, te test to Je 2 plict. 1n casea 

1 ti.t 1 turc. Was whe thior tuier thoCircunstancusThe pary 

anlyins honestly intendc? o e pre sent at the rcarlnE and 

Aia his hast t attend. ts al so inportant fir ne 

Lait to sOW 1I1Cnde in tho ntter. Fon th 

|affidari ts fr the pplicant's, it was clcar t.at oounee 
did hi: hest to ape.r in court but 7as preven tod by ns 
Tite son he ap:1icer id in fact-dome to court nd that 

siwed 11i cnce on the prt of the aplicnt, 
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APlication roL dismiseod aolication allowed. Costa to abide Auteone of he11FUl t.As renr the reoved aiildav Lo he 
respondenU URe p ng 50e_ ond.e ned to pay coats of Sh.2,000/ 
Only to the appilenn uer O,ELLL2 01er accordingly. 

Lerislations conaidorod 

civdl Proce du re nulos(I. 65 -3) 0.9 ry.19 ,20 
0.17 r 3 (1) and ( 2 ) 
0,40 r.1 
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