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trors of law, axunon ative wnd irrolovant to batters to be replicd to =
suc_h._._i‘-lfldﬂ"lt incoupetint oppresive and ~n abuse of Court process =

il _to be struck out viti costs

W

:'g‘-_l-;_—" Procedure = affidi vit - contonts=whore affidivit in reply containg

}lj:l'il-—medl.lr? - dignisiad action - soolication for restorntion=applicant
E__?."Plf sufficient couse - sufficicnt cause teans a plicant had hénest
fntention to atbend heorhr; and did his host to do so - and wog diligent

in applying - siclmes 0 T TE
in el oss of Counsel congtitutes just cguse.

civil Procedurc = resjudicnte - grplication = to constitute metters in
jssuc should he heand nd cotomined on merit for resjudicata to ayply
“abtcr outht to ave ocen heard gnd deferainod = wherc nod heard

—_— a3
resjudication does not arply. '
Evidence - vifmcsses - Counscl - svearing affidavit in sypport of
sction by Counsel does not ne essarily nnke hio witness.
& .

This was an awlieation to reinstate tic l.lf.,intifi‘/ﬂ.;‘-;‘:lic".-"t‘s
aprlication for arrest and dctention in Oivil prison of the defendant/
respondent's dircetor for 1igoleying the Court's terporary injuictlon
of 17th July 19687. The application wes “rewsht under 0.9 rr. 19,20
nd 0,48 r.1 of the Civil Tpegedure ilea ( S.I. 65 = 3 ) and was
mpported by affidwits of Counscl for ne applicant and that of the
applicant's son.

The background of tils applicaticn wrg that a temporary injunction
wag crented to thc apilicant on tlc 1'.'.th ouly 1977 asainst the regpondent
which it was allcred wos digoheyed Ly the respondent then on Septewber
1§th 1987 thedpsplicant brousnt =n ~-lication to have the defendant/
respondent dednined in civil prison for the disobedicnce, This
application was hoWeveT, defeotive and wes dismissed as incompetent..

A fseeond applicadion was later brouwtht Uut was digmissed ns Counsel for
the applicant di’ not apjcar on the licaring date. Fron this (igmigsal
the applicant frousnt the present a-lication to set aside thnt digalsseal

and to reinstatc the nrplication.
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The grounds of Ll ao liention werc the b Coungel for the ajplicont

was prevented frou at.on'in: the he win: hy slckness, thut o nessege

gent by his son Lhreu o Iils chanbors covived in Court too late; furihe

that the applicant's &~ tro loeatg” tho ritht Court teo late L tho Z!;-Tter

applieation had been 1lignfssel, o armod however, that there wag

sufficient cause Iox hi . failurc te nltend. Tuming to the rcspondent! g

affidavit in reply to & o applient's Counsel angued that this affidaviy

lid not diselose any fac b, it wes cwucicntative, ireclovant and

vexatiug and should he ismipsed with costs. In reply Ceunscl for

the regpondent prayed t) .t the Court should strike out the arfidavit

°f Counsel for the ap.licant on the ground that as the affidavit and itg

contents was cvidence in “he applicabion, By presenting the sauo that

Counsel was giving evidense and further ihet the first dismisecd applicatio,

which is sought to o sct aside acicd as resjudicata having been decided op

nerit.

MED: ‘1 For reajulicata to apply the natter ousht o have buen hear
and dotommined. Fherc the verits of the matter was not hegrg
m:lab;ietarﬁnecl the deetrine of resjudicata does not apply,

Relating this lawvthe facts «f this a-plication when the first application
oane io court, it wng not decided finally, if w-s ferely
dignissed. The doetrine ~f resfudicata which Counsel for the
respondent stronzly arrued did not apply t) this mpplication,

‘s pll thet Counsel for the epplicamb.deponed to in the apilication
wae ‘hat he wes sick, that he sent hig son to inform people
in his chanbers of @ he would not attend Court. There was
nothing to ke Jounselfcr the np licant hy deponin: to the
feets as ne 0id oeomin = vitness in the application, )

1 |

'3 Ls re;ards the respondent's alfidavit in reply it wes very,
irralevant to say the least. Counsel for the applicant
depone’ % tne reasons why he did not nttend court but

the reply touched o rotters of law, faet that were completely

irrelovant to the +liention. The affidavit was

wnncecssarily ant ooorensively long and in some coses was
ingult to the pur-osc Mr which it was sugpeosed teo scrve,

Althoush there is nc rule ©f court specifically siving

cower to the court to iole affidavits off the file for 7

trolixity, the court inl wn inherent power to do so in order

to prevest itg reccrl fron Lein; the instrument of oppression.

The aflfidavit would be rewvel from the Court's recoxd.

In eonsiderin: whether there was sufficient cause why Counsel *
for tho applieant dil net appear in Court on the date the
application was disniszsed, ihe test to se a pliel in cases

of thot noture_was whether uader tflu,nircm?ﬁfﬁ?"ﬂm party
aplyin; honestly intende! ¢ present at the hearing and
fj.‘. hiz hest t- atfend. ft-was also Inportant for wre .

1tisant to show 1lili-ende in the ontter. Fron the

[affidavits for the cpplicant's, it was clear- t.at counsel

+ was prevented by illness.

a1 ‘.\ hi= liest to appanT i courd Tt s

- =
Thz son T the apnlieant 2id in fact-dome to ccurt ond that
shewed 114 -emee on the port of the ajplicant,
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jcation o roinst tc the dismissed . lication al_lg*ﬁutl. Costs td abide
- outeone of vhe iy ruit., As ve e the removed affidavit for the

Zegpondent the deponen’ [ the song condguwed to oy costs of Shs,2,000/=

nl fo_the applicont uder 0,97 v 3 (1] (2) Onder accordingly.

PG
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